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The Issue:
Non payment of remaining 50% Initial Spectrum Fee amounting to Rs. Rs. 2,053,751,000
inclusive of Late Payment Additional Fee calculated @ 2% per month or part thereof upto
3rd June, 2011
“Decision of the Authority”
1.

Brief Facts:

1.1
The enforcement order will dispose of Show Cause Notice (SCN) issued to M/s Telecard
Limited for non-payment of remaining 50% initial license fee amounting to Rs. 1,585,500,000
due on 17th March, 2010. Precisely stated facts of the case are that the Pakistan
Telecommunication Authority (the “Authority”) issued various Wireless Local Loop (WLL)
licenses in the year 2004 by implementing De-regulation Policy on Telecommunication, 2003
issued by the Federal Government of Pakistan and also auctioned frequency spectrum inter alia
in the bands of 1900 MHz and 450 MHz through open auction and in accordance with the
procedure provided in the Information Memorandum duly approved by the Authority.
1.2
For the purpose of this particular case M/s Telecard Limited (the “Licensee”) also
participated in the bidding and emerged out as successful bidders in the bands of 1900 MHz and
450 MHz against consideration which was determined through open auction as Initial Spectrum
Fee. Accordingly, licensee was issued license with respective slots of frequency spectrum after
receiving payment of 50% of auction winning price/Initial Spectrum Fee as upfront payment.
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According to clause 4.1.1 (b) read with clause 1.3.1 of Appendix of the license, the remaining
50% of the Initial Spectrum Fee was to be paid.
1.3
However, instead of making the payment of remaining part of the Initial Spectrum fee,
the WLL industry representatives made a presentation to the Prime Minister of Pakistan for
staggering of some specific WLL frequency spectrum payments. Simultaneously, PTCL had also
made presentation before PTA and Ministry of Information Technology and Telecom requesting
for equitable treatment and refund of their paid amounts in the case of other operators (mobile)
staggering of payment was allowed. In view of the above, Ministry of IT& Telcom Division
formulated a revised summary, after taking input/views of the Authority, for the consideration of
the Economic Coordination Committee (ECC) of the Cabinet Division. Previously, the Ministry
of IT & Telecom Division moved a summary regarding “Grace Period in Wireless Local Loop
(WLL) Spectrum Fee Payment Determined Through Open Auction” which was not approved by
the ECC vide decision dated 28-11-2005. However, on the revised summary dated 02-03-2006
submitted by Ministry of IT & Telecom Division on the subject the ECC approved para 8 (given
below) which is reproduced in verbatim and conveyed to the Authority for implementation vide
letter dated 17th March, 2006:
“In view of the foregoing and in the interest of speedy rural telecom growth i.e. to
enhance rural tele-density, Ministry of IT, in principle, supports deferring of payment. It
is therefore proposed that:
i.

Concession of 4-years moratorium to WLL operators be allowed on the balance
payment, only for commercially important 450 and 1900 MHz frequencies, similar to
that approved for mobile operators, without altering other IM conditions of LL
operators;

ii.

All others operators should pay balance amount for frequencies (other than 450 MHz
and 1.9 GHz) used for non-core business; and

iii.

A Committee comparing nominees from MoIT, MoF and PTA will be constituted to
consider optimal options to adjust the amount of Spectrum Fee paid in full by PTCL
and others against annual fees (or any other dues) payable to PTA and FAB. The
committee will also recommend sustainability of these options.

1.4
The aforesaid decision of the ECC of the Cabinet Division was implemented by the
Authority including (i) and (ii) above, vide its letters, hence, extended the timeline for payment
of remaining 50% amount of Initial Spectrum Fee by four years which expired on 16th March,
2010. As per the aforesaid decision of the ECC the licensees were required to make the
remaining payments by 17th March, 2010. Since, the licensees failed to make the payment by the
deadline, hence, specific demand notes were issued and required the licensee to make the
outstanding dues, but in vain. Since, the licensee failed to pay the balance amount of initial
spectrum fee of Rs.1,585,500,000/- for the frequency spectrum, i.e., 450 & 1900 MHz, till date
specific demand of the Authority, in contravention of the license conditions, hence, SCN was
issued on 2nd June, 2010. They responded to the show cause notices through their written replies.
For ready reference the same is reproduced below:
Dear Sir,
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Re: Show Cause Notice under Section 23 of the Pakistan
Telecommunication (Re-organization) Act. 1996 (the "Act")

We act for Telecard Limited ("Telecard" or "our client") in the matter of
captioned
Show
Cause
Notice
bearing
nd
Ref.PTA/Finance/Finance/WLL/ISF66/2Q06/l/397 dated 2 June, 2010 ("SCN")
issued under section 23 of the Pakistan Telecommunication (Re-Organization)
Act, 1996 ("the Act") whereby:
a) Non-payment of balance amount of fifty percent (50%) Initial Spectrum Fee
has been alleged against Telecard in respect of allocation of frequency
spectrum in the bands of 450 and 1900 MHz for providing telecommunication
services as a WLL licensee in the regions licensed by
the Pakistan
Telecommunication Authority (the" Authority") to Telecard for the said
purpose and a demand for immediate payment of Rs.1,585,500,0007- has been
raised in this respect; and
b) Telecard has been further required to explain in writing, within thirty (30)
days of the issuance of the Notice as to why its WLL licenses should not
be suspended, terminated or any other enforcement order should not be
passed against it under section 23 of the Act.
Since the SCN was received in our client's office on 3rd June, 2010 and the thirtieth
(30 th ) day from the date of receipt (3 rd July, 2010) was a weekly holiday
(Saturday), hence, this reply to the SCN on Telecard's behalf being filed today i.e.
on 5 lh July, 2010.
PRELIMINARY SUBMISSIONS
We here by offer Telecard's preliminary 'submissions, which may kindly be considered
disposed of prior to disposal of the SCN on merits:
1. SCN is not competent: Enforcement proceedings or order under section 23 of the
Act do not lie in respect of delay in payment of any outstanding dues for which a
penal consequence is already provided in the legal/licensing regime of the Authority
e.g. in the shape of additional fee, fine or late payment charges. This proposition
has been judicially scrutinized and settled in the matter of legal consequences of
delay in payment of APC for USF Contribution by the Honorable Lahore High
Court vide its judgment dated 05.03.2010 passed in Telecard's Writ Petition
No.3211/2009 and other connected Writ Petitions filed by LDI operators. After a
thorough discussion of the entire scheme of the Act, the LDI license and the rules
and regulations made under the Act, the Honorable Lahore High Court was
pleased to hold that no consequence other than that provided in regulation 10(6)
of the Access Promotion Regulations, 2005 would follow in case of any delay in
payment of APC for USF. As such, the imposition of late payment charges under
regulation 10(6) of the Access Promotion Regulations, 2005 was held to be the
only legal consequence and regulatory tool available to PTA under the regime
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sanctioned by law. The Honourable Court was further pleased to hold that PTA
would be free to file a civil suit for recovery of the amount of APC for USF
Contribution and any late payment charges that it seeks to recover from the LDI
licensees. In view of the ratio (legal principle) laid down by the Honovirable Lahore
High Court regarding the only legal consequence of delay in payment of
outstanding dues, PTA cannot have recourse to the enforcement proceedings of
section 23 of the Act providing for different and/or more burdensome
consequences like imposition of fine, suspension or termination of license. It is a
well-settled judicial principle that when the law provides something to be done in a
particular manner, it must be done in the said prescribed manner and none other.
In the SCN, the Authority has itself invoked sub-regulation (7) of regulation 23 of
the Pakistan Telecommunication Authority (Functions & Powers) Regulations,
2006 (the "Regulations"), which clearly provides for a penal consequence in
the shape of imposition of additional fee at the rate of two percent (2%) per month
on the outstanding amount. Hence, pursuant to the binding legal precedent laid
down by the Honorable Lahore High Court, there is no occasion for initiating any
action or proceedings under section 23 of the Act and the SCN is, thus, liable to be
withdrawn being void ab initio. The foregoing is, however, without prejudice to
the fact that occasion for imposition of additional fee under sub-regulation (7) of
regulation 23 of the Regulations has not arisen since the WLL industry's request
(including that of our client) for staggering of remaining Initial Spectrum Fee is
pending with both the Authority and the Federal Government. Yet, as a matter of
legal principle, since a legal penal consequence has been provided by law in
respect of outstanding dues>proceedings or action under section 23 of the Act would
not He pursuant to the ratio of aforementioned judgment of the Honorable Lahore
High Court. Needless to state that the Authority has also accepted this legal
principle by not challenging the said judgment before a higher forum. The Authority
had also forgone the invocation of section 23 of the Act in respect of outstanding
dues as a possible legal consequence of delay in payment since its counsel did not
refer to or rely upon section 23 of the Act before the Honorable Lahore High Court
while the Court was considering all possible legal consequences of delay in payment
and, resultantly, handed down the aforesaid judgment which, having attained
finality, is a binding legal precedent for the Authority and others concerned.
2. SCN is self-contradictory: Even if (for the sake of argument though not conceded)
SCN could be competently issued, it does not lie on merits being self-contradictory
for the Authority to issue the same. The Authority itself allowed payment of balance
Initial Spectrum Fee in installments at the end of the four-year moratorium
earlier granted by the Economic Coordination Committee ("ECC") of the Federal
Cabinet treating WLL industry at par with the mobile phone industry. In March
2010, upon expiry of the four-year moratorium when the issue of payment
modalities of the balance fee was to naturally arise, the Authority itself allowed
WLL operators to stagger payment in ten equal installments. This was clearly in
acceptance of the long pending requests, both individual and collective, made by
the WLL operators for staggering of balance payment and was in acknowledgment
of WLL operators' right to equal non-discriminatory treatment vis-a-vis mobile
phone operators. To further bring the installments plan in line with that enjoyed
by the mobile phone industry, Telecard requested for the installments to be
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spread over the last ten years of the license duration on the pattern of mobile
phone operators. We understand that one of the WLL operators (WorldCall) also
deposited the first out of ten installments. The Authority withdrew its letter
communicating the ten-year installments plan for balance payment supposedly
having issued the same inadvertently. However, this course of action was not
permissible for the Authority since valuable rights had accrued to the WLL
operators upon grant of their request by the Authority. WLL industry's requests
for staggering of balance payment were pending with the Authority since
inception i.e. for the last about five years. The Authority had had ample
opportunity to examine WLL industry's requests and the cogent reasons
advanced there for in various written representations made from rime to time.
Importantly, equal non-discriminatory treatment in compliance with Article 25
of the Constitution of the Islamic Republic of Pakistan, 1973 (the "Constitution")
was demanded in the matter of payment of Initial Spectrum Fee at par with the
cellular
mobile phone industry. The four-year moratorium was also granted by BCC on the
very same ground. It could thus be safely presumed that it was after careful
consideration of the merits of the WLL industry's request that the Authority issued
its letters conveying ten-installment plan of balance fee to the WLL operators. It
was not sheer inadvertence. If the Authority withdrew its letter allowing ten
installments in deference to a decision on the matter pending with the Federal
Government or ECC, that is also impermissible since regulation 25 of the
Regulations (where under WLL industry's request for staggering of balance
payment was made) empowers the Authority to independently decide whether or
not to allow installments in respect of an outstanding fee without any role for the
Federal Government. The Authority having once allowed the installments to
WLL operators (including Telecard), the same could not be reversed for
awaiting outcome of similar consideration by another agency/government. This
would be tantamount to abdication of its lawful jurisdiction by the Authority,
which is not permitted under the law. Even otherwise, in case if one WLL operator
(WorldCall) is held to be entitled to payment in ten installments - having acted to
its detriment by paying off the first installment thereby binding the Authority
into a contractual arrangement effectively modifying payment terms of its
WLL license regarding Initial Spectrum Fee, there would be no reason for the
Authority not to extend the same benefit to rest of the WLL operators who are
entitled to equal treatment by the Authority at least vis-a-vis each other. In all
events, the Authority is now estopped by its conduct from issuing the SCN or
otherwise demanding payment of balance Initial Spectrum Fee in one go. The
SCN is, therefore, liable to be simply withdrawn without any further action
thereon.
3. SCN is premature: Without prejudice to the foregoing preliminary submissions
and assuming (without conceding) for the sake of argument that SCN could be
competently issued and the Authority's withdrawal of letter allowing payment in
installments was valid, it is submitted that the SCN is utterly premature as the
matter would then be deemed as still under the consideration of the Federal
Government and also the Authority itself. Since inception over the last about five
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years, Telecard together with rest of the WLL industry has repeatedly
approached both the Authority and the Federal Government in writing
requesting for staggering of payment of balance Initial Spectrum Fee. The
Authority is well aware of these requests and the reasons/grounds thereof
being privy to the written communications made by the WLL operators, both
individually and collectively, to the Federal Government (Ministry of IT &
Telecom), besides the direct requests made to the Authority invoking regulation
25 of the Regulations which empowers the Authority to defer or allow payment in
installments of any fees (including Initial Spectrum Fee) by way of moratorium.
Among other cogent grounds, these requests are founded in the constitutionally
guaranteed fundamental right of WLL operators to be at least treated equally in
a non-discriminatory manner in the matter of payment of Initial Spectrum Fee
at par with the cellular mobile phone industry under Article 25 of the
Constitution. A "four-year moratorium was, thus, granted to the WLL industry by
ECC. However, the request for staggering of balance payment of Initial Spectrum
Fee remained pending as it was to naturally arise again, and so it did, with the
expiry of the said four-year period. Cogent grounds have been presented by
our client and the WLL industry for its request for staggering of balance
payment over the remaining period of the licenses - just as already granted to the
mobile phone operators since inception. Being seized of the WLL industry's
aforesaid requests, there is no occasion for the Authority or any of its officers to
act in undue haste by invoking section 23 of the Act thereby pre-empting both
the Government's and its own consideration and disposal of the WLL
industry's legitimate requests. The Authority is bound under section 6(b) of the
Act read with section 24A of the General Clauses Act, 1897 to carefully consider
and dispose of the WLL industry's requests and the grounds thereof in an
equitable, non-discriminatory, transparent, consistent, reasonable, just and fair
manner and for the advancement of the purposes of the Act, Regulation 25 of the
Regulations, in fact, expressly requires that every application for the grant of
moratorium or payment in installments shall be evaluated and discussed by the
Authority and the reasons for the grant or refusal of such moratorium shall be
recorded and conveyed to the licensee. Section 6(d) of the Act further requires
that the persons affected by its decisions or determinations are given a due notice
thereof by the Authority and also provided with an opportunity of being heard.
Our client or any other WLL operator has not been invited to any formal hearing
in this regard. Likewise, they are as yet to receive any communication conveying
the fate of their requests for staggering of payment of balance Initial Spectrum
Fee. In fact, it seems that the Authority has abdicated its jurisdiction in the matter
in favor of the Federal Government and has left it exclusively to the latter to
decide the fate of the WLL industry's requests. This being so, it would be selfcontradictory for the Authority to leave the matter to the Federal Government on
the one hand and yet pre-empt its decision by proceeding against WLL
operators as if rejection of the WLL industry's requests for waiver/staggering
of payment are a forgone conclusion. Such hasty pre-emptory action will
obviously be to the sole detriment of our client (Telecard) which will not only
render its legitimate request for staggering balance payment futile but also
expose it to great financial burden that it is not in a position to bear. The SCN,
as such, has been issued in a mechanical fashion, with undue haste and is
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simply premature. The same, therefore, deserves to be withdrawn. Our client
understands that since the SCN is issued by an officer of the Authority under
delegated powers, it would in all probability be withdrawn once the Authority is
made aware of the true circumstances of its issuance and fresh instructions are
sought in the matter in light thereof. Needless to state that the earlier four-year
moratorium was also granted after a long period of repeated requests made by
the WLL operators both individually and collectively. White’ the amount was
originally due in October 2004, the matter remained under consideration of the
Authority and the Federal Government for about one-and-a-half year when the
same was decided by ECC in March 2006. The Authority did neither then initiate
any action or proceedings under section 23 of the Act nor impose any late
payment charges or additional fee for the said period on the balance amount.
In fact, the four-year moratorium also commenced after expiry of the period
of pendency. The Authority's own past dealing in the matter offers the best
precedent to follow now as well since the pertinent circumstances have not
changed much (to the sheer detriment of the WLL industry) and there is a dire
need for understanding and accommodation on part of the Authority as well as
the Federal Government, lest both the WLL industry and users/consumers of
telecommunication services suffer irreparably due to any hasty ill-advised action.
Needless to mention that the protection of interest of both the telecommunication
service providers and users is to be upheld in its actions by the Authority under
the clear statutory mandate of clauses (a), (e) and (f) of section 6 of the Act.
In view of the foregoing, it is requested that PTA may kindly withdraw the SCN
without any further action thereon.
SUBMISSIONS ON MERITS
Without prejudice to the preliminary submissions above, especially the grant of
WLL industry's request for installments, the following submissions on merits of the
matter are made for the kind and considerate perusal of the Authority:
1. As stated above, WLL industry's requests for staggering of balance payment
of Initial Spectrum Fee are lying pending with both the Authority and the
Federal Government, which need to be carefully considered and disposed
off keeping in view all related aspects and circumstances.
2. The said requests have been repeatedly made in writing by WLL
operators (including our client) individually as well as collectively. A
presentation was also lately made in this regard about which the Authority is
well aware. The Authority is also privy to the written communications made by
the WLL industry to the Federal Government in this regard.
3. The written requests made to both the Authority and the Federal
Government are self-explanatory as regards the grounds on which the
requests have been made. The Authority and the Federal Government
are also otherwise aware of the trying times that WLL operators have
been facing throughout since inception for reasons beyond their
control. Contents of the repeated written representations and
communications made in this regard by all WLL operators, whether
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individually or collectively, may kindly be considered an integral part
of the instant reply to the captioned SCN and may be read together
herewith since the grounds taken by various WLL operators are
common.
4.

Some of the important grounds are very briefly enumerated below:
a. Unequal discriminatory treatment vis-a-vis mobile phone operators in the
payment plan of Initial Spectrum Fee.
b. Overly optimistic and unrealistically high spectrum auction price.
c. Intense competition and price decline, especially from mobile phone industry
which already had a strong foothold.
d. Discriminatory Government customs duties/charges.
e. Unchecked and persistent anti-competitive behavior by incumbent holder of
Significant Market Power (SMP) in violation of SMP provisions of the
Telecom policy and license.
f. Burden of customer premises device's subsidy placed on the WLL operators.
g. Restriction on handheld terminals.
5. The resultant impact on WLL industry, especially our client, has
drastically drained and constrained its resources thereby imposing
consistent losses on WLL operators and utterly stifling their growth
and crushing their ability to fulfill their obligations under the Act, the
rules and regulations made there under and the WLL licenses.
6. Therefore, the WLL industry, in general, and our client (Telecard), in
particular, richly deserve relief as requested for by the WLL industry
i.e. by way of payment in installments of the balance Initial Spectrum
Fee spread over the remaining license duration on equal annual basis.
7. The request for staggering of balance payment, as aforesaid, is reiterated in
this reply to the SCN which may kindly be treated as another formal request
there for under regulation 25 of the Regulations to be read with the earlier
repeated requests made in this regard.
8. It would, therefore, be only just and fair that the proceedings in the captioned
SCN /tie withdrawn and the requests of the WLL industry under regulation 25
of the Regulations, as aforesaid, are considered and disposed of in accordance
with law.
9. It may be mentioned that pendency of similar requests with the Federal
Government does not bar the Authority from entertaining the same requests
under regulation 25 of the Regulations, which independently and exclusively
empowers the Authority in this regard. Refusing to exercise its jurisdiction in
the matter, as apparently already done by the Authority, may amount to
abdication of its jurisdiction vested in the Authority by law in favor of the
Federal Government, whereas such course of action is not permissible for the
Authority to adopt,

10. We may mention that the assertion in the SCN that "repeated" demands were
raised against our client in respect of the balance Initial Spectrum Fee is
incorrect since Telecard has to date received only a single demand in this
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regard
made
Authority's letter dated 30th March, 2010,

vide

11. Lastly, we would draw the Authority's kind attention to the following:
a. As the WLL industry's requests (including that of our client) for
staggering of
balance payment are pending, it is only appropriate that the
Authority exercises restraint and awaits the final outcome before
hastily resorting to any last resort measures which could cause
substantial irreparable damage not only to our client but also to the
WLL industry as a whole.
b. Moreover, any suspension/cancellation of WLL Licenses of any
operator will
run against the interest of the consumers as it will reduce
competition. The
only beneficiary of such a move will be PTCL, which already
enjoys
Significant Market Power (SMP) status.
In view of the above, it is requested that the SCN may kindly be withdrawn and
instead relief in payment of balance Initial Spectrum Fee as repeatedly
requested for by WLL industry since inception may kindly be considered and
granted.
Any further better relief deemed just and equitable in the circumstances may
also kindly be granted including, but not limited to, withholding all demands
against Telecard in respect of payment of balance Initial Spectrum Fee
till the final decision/outcome of consideration of WLL industry's aforesaid
requests by the competent forum.
'
Please note that the foregoing is without prejudice to, and while reserving, all
legal and contractual rights and remedies available to Telecard. Telecard also
reserves its right to make further submissions in respect of its defense to the
SCN, should the need arise.

1.5
However, without hearing any response from the Authority and without letting the
Authority to adjudicate the matter by convening a formal hearing to lead the matter to logical
conclusion, the licensee filed a Writ Petition No.4429/2010 titled: DV Com Data (Pvt.) Limited
& others vs. Federation of Pakistan, etc before Lahore High Court at Rawalpindi Bench against
the aforesaid SCN. The Honorable High Court vide its order dated 7th December, 2010 disposed
of the aforesaid writ petition in the following terms. The certified copy of the order was received
in PTA on 28th January, 2011.
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“At the outset the Deputy Director (Litigation) PTA (respondent No .2) has raised
objections regarding the maintainability of the petition by, inter alia, submitting
that proceedings are pending before respondent No.2 as a consequence of the
impugned show cause notices having been issued to the petitioners by respondent
No. 2. The Petitioners without waiting for the decision thereof have filed this
petition which is premature. Further submits that the petitioners may raise
objections, which are available to them under the law, during the course of the
hearing of the show cause notices. Undertakes that during the pendency of the
show cause notices no coercive measures shall be adopted against the petitioner.
2.

The learned counsel for the petitioners in view of the above statement does not
press the petition with the permission, however, to raise all or any objections
available to the petitioners under the law, including but not limited to, the
questions of maintainability of the show cause notices and the power to grant
moratorium, which issues may be directed to be treated and decided as
preliminary issues. Further prays that the show cause notices may be ordered to
be heard and decided expeditiously, preferably within a period of three weeks,
after providing an opportunity of fair hearing to the petitioners. Also prays that
during the said hearing the respondents may be directed not to take nay coercive
measures against the petitioners for recovery of the impugned amounts”.

1.6
Pursuant to the aforesaid orders of the High court the licensee was required vide letter
dated 3rd January, 2011 to appear before the Authority on 12th January, 2011 for hearing. In
response the counsel of the licensees made request for short adjournment which was refused.
However, the licensee appeared before the Authority on the said date through its counsel namely
Mr. Ali Raza, Advocate, Mr. Aimal Khattak, Advocate, Miss Mehreen Haider, Advocate and
Mr. Muhammad Kamil Khan and submitted joint application for production of evidence and
regulation of hearing and joint written submissions and requested to decide first the joint
application and also requested to provide the summary of the Ministry of IT& Telecom Division
submitted before the ECC in 2006 on the basis of which moratorium was approved. Written
submissions of SCN filed by the licensee on 12th January, 2011 are reproduced below:
BEFORE THE PAKISTAN TELECOMMUNICATION AUTHORITY

In the Matter of:
Show Cause Notice No. PTA/Finance/Finance/WLL/ISF66/2006/l/396 issued to
DVCom Data (Pvt.) Limited dated 2nd June 2010:
Show Cause Notice No. PTA/Finance/Finance/WLL/ISF66/2006/l/396 issued to
Great Bear International Services (Pvt.) Limited dated 2nd June 2010;
Show Cause Notice No. PTA/Finance/Finance/WLL/isf66/2006/l/397 issued to
Telecard Limited dated 2nd June 2010
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JOINT WRITTEN SUBMISSIONS on behalf of DVCom Data (Pvt.) Limited, Great
Bear International Services (Pvt.) Limited & Telecard Limited
We act for, and address you for/on behalf of our Clients, DVCom Data (Pvt.)
Limited {"DVCom Data"), Great Bear International Services {Pvt.} Limited
("GBIS") & Telecard Limited ("Telecard") in the matter of the captioned Show
Cause Notices dated 2nd June 2010 issued to our Clients.
The joint submissions herein below are in furtherance to the Reply to the Show
Cause Notices earlier submitted by our Clients and the submissions made before
the High Court Rawalpindi Bench in the Writ No. 4429 of 2010 filed before the
High Court Rawalpindi Bench may be read as an integral part thereof.
Furthermore, the joint submissions are subject to the application presented by
our Clients for production of relevant documents which are essential to a
hearing before this forum.
In addition the Authority is requested to first take up and decide the two
preliminary issues as directed by the Honorable Lahore High Court,
Rawalpindi Bench, vide its Order dated 7.12.2010 in Writ Petition No.4429
of 2010, whereafter, a final determination can be forthcoming after hearing
the parties on the remaining issues raised in the Show Cause Notices..
The Joint Submissions are as follows;
1.

That our Clients {"Licensees") were issued licenses for providing LL
services in 2004 for a duration of 20 years following which they acquired
frequency spectrum through an auction in 2004 which was in turn assigned
to their LL Licenses to providing WLL services. Our Clients continue to take all
possible measures to ensure full compliance to their license obligations as well
as the Act, Rules and Regulations made there under.

2.

That the Show Cause Notices issued to our Clients provide that the
Licensees contravened provisions of the Act and rules made thereunder by not
making payments on account of "Initial Spectrum Fee". Furthermore,
the Authority alleges, vide the said Show Cause Notices, that our Clients
failed to comply with Clause 4.1.1(b) read with Clause 1,3.1 of Appendix 2
of their License as well as Regulation 23(6) and Regulation 23(7) of the
Regulations.

3.

That due to the issues and limitations faced by our Clients in terms of low
demand and lack of economies of scale, a moratorium was granted on 17th
March 2006 by the Economic Coordination Committee (ECC) of the Cabinet on
the basis of a summary submitted by the IT & Telecom Division and as
also confirmed by the Authority vide its letter dated 10th
April, 2006 whereby the following was decided:
"It was decided that to grant a moratorium of 4-year to the WLL operators,
which had acquired the 450MHz and 1900MHz frequencies spectrums, on the
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payment of the balance spectrum, similar to that approved for mobile
operators, without altering other IM conditions of LL Operators. A committee
has been constituted by the Ministry of Information Technology which
includes representation of the Ministry of Finance, Ministry of Information
Technology and PTA and will give deliberations on the modalities of the
payment after which the complete scheme would be commanded to all the
concerned parties."
4.

That a summary of the background to the grant of the moratorium by the
Government of Pakistan is as follows;

a)

That the Licensees were offered their WLL licenses with options to purchase
through an open auction frequency spectrum in the 450 MHz and 1900 MHz
range and hence would be using primarily CDMA technology as against the
GSM and AMPS technology which was being used by the then existing cellular
mobile
operators.
The
principle
purpose behind the Government of Pakistan and the Authority's
introduction of WLL operators was to provide further competition in the
market through an alternative communication technology and a resultant
increase in the teledensity as previously the then existing mobile cellular
operators as well as the principal SMP PTCL were depending on more or
less the same customer base located in the large metropolitan cities and
were not marketing beyond to a large potential customer base located in
other regions resulting in the teledensity not increasing substantially
after
the
early
surge. Enhancing teledensity and providing greater
communication options were and remain the principal mandates of the
Authority.

b)

That the Ministry of Information Technology and the Authority were fully
aware at the time of offering the said licenses that the licensees would have to
invest heavily in developing a market for the alternative technology and WLL
services as an alternative to existing mobile cellular technology and for
targeting a larger customer base in not only the large metropolitan cities but the
far flung smaller urban and semi-rural regions. Furthermore, to the
knowledge of the Ministry of Information Technology and the Authority's, the
technologies available globally for WLL services based in the 450 MHz and
1900 MHz spectrum were still evolving rapidly and it would require some time
for the technology to settle down and stabilize. Hence, this further
translated into a longer period in terms of potential returns on investment for
the Licensees.
c) That the single largest hurdle in the way of developing a profitable and viable
WLL industry was the strict and focused regulation of the existing mobile
cellular industry and more so PTCL being the SMP and the single largest LL
operator upon whom the WLL operators would be to a great part dependent in
terms of developing their network and specifically termination of telephone
calls since PTCL at that time held by far the largest subscriber base.
d) That the Licensees based on these initial representations and assurances
of the Ministry of Information Technology and the Authority applied for
and obtained LL licenses and also participated in the auction for the
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spectrum in the 450 and 1900 MHz frequency bands. To the surprise of
the Licensees firstly the Ministry of Information Technology and the
Authority permitted PTCL to participate in the auction of the spectrum
which effectively drove up the price of the spectrum and the fact that PTCL
was allowed to participate, notwithstanding that it was an SMP and should not
have been allowed to participate as that would only result in PTCL
strengthening its dominant position in the industry, only to drive up the
auction price became abundantly clear was granted a WLL license by the
Authority on the instructions of the Government of Pakistan in 2005 rather
than in 2004 along with all the other WLL Licensees. Already confronted with
a situation where due to unforeseen bidding at the auction the price of the
spectrums had reached a previously unthinkable level, the Licensees were
now completely taken by surprise in having the telecom SMP becoming their
direct competitor being granted a WLL license. To acquire the necessary
spectrum in the 450 and 1900 MHz for all fourteen telecommunication regions
of Pakistan, this translated to a value of upto Rs, 3.171 billion. This, it is
submitted, was much higher than what had been anticipated by the Licensees
pre-auction and even the Authority was aware that they had received a windfall
in the form of the auction price of the said spectrum. However, upon the
encouragement and continued assurances of the Ministry of Information
Technology and the Authority that an even and fair playing field would be
guaranteed, the Licensees proceeded to accept and acquire the said spectrums
and licenses as the alternative would have been a complete failure on the part
of the Ministry of Information Technology and the Authority's Ministry of
Information Technology and the Authority in terms of developing and
launching the WLL industry in Pakistan. It is further submitted that had the
Ministry of Information Technology and the Authority acted in the best
interests of developing the WLL industry, they would have ensured that the
SMP PTCL was not granted a WLL license and who specifically at that time was
a wholly owned company of the Government of Pakistan.
e)

That during 2004 and 2005 a total of five WLL licenses was issued in respect of
450 MHz and 1900 MHz of which our Client's are holders of three. The
remaining licensees are PTCL and Worldcall Telecommunication Limited.

f)

That the Authority meanwhile just prior to the grant and auction of the WLL
Licenses decided to grant two further mobile cellular licenses in 2004 bringing
the total cellular operators to six and hence creating even further competition.
The competition in the telecommunication market had been dramatically
increased as a result with a total of six mobile cellular operators, 5 WLL
operators and PTCL acting as the principle and largest LL operator hosting a
copper and fiber based network across the country. It is pertinent to note
that in all three categories of telecommunication voice services, PTCL was an
operator in all three technologies. Hence, the competition for the WLL
operators became greater than what was envisioned initially when planning to
acquire the said licenses in early 2004.

5.

That the purpose of granting the moratorium was to give the Licensees a fair
opportunity to break into the market against stiff competition from the mobile
cellular industry and the Significant Market Player ("SMP") PTCL, as well as
launch their WLL services which the Licensees continue to struggle with. During
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the period of the moratorium, the Licensees waited for the Committee which
had been comprised to provide a report on optimal options for the Licensees to
pay the remainder 50% Initial Spectrum Fee. It is pertinent to note that the
said Committee has not provided any report, communication or
recommendations to the Licensees' knowledge till date despite various
letters sent to the Authority as well as to the Ministry of IT.
6.

That based upon the said concession and assurances of the Government of
Pakistan and the Authority that they would continue to support the
development of the WLL industry the Licensees acting upon the grant of the
Moratorium invested hundreds of millions of dollars into developing and
installing their networks and marketing their businesses. However, as
was feared, while the Licensees over the last five years have been the catalyst in
developing the alternative CDMA based technologies and consequently a
wireless communication consumer in not just the urban and semi rural but
even the far flung rural areas of Pakistan, the benefactors of this
development and increased customer base have primarily been the SMP PTCL
and the mobile cellular operators who have due to the availability of the vast
foreign investment funds proceeded to offer cheaper and attractive packages to
consumers otherwise developed by the WLL Licensees resulting in fact a drastic
shrinkage of the Licensees consumer base and which is in the knowledge of the
Authority. This phenomena is directly a result of the Authority's failure to
regulate the entire telecommunication industry in a manner to ensure that
telecom licensees such as the WLL Licensees having invested hundreds of millions
of dollars are not left at the mercy of the SMP and the limitless foreign
investment funds available to the cellular mobile industry.

7.

That as a result of the representations by the industry, the Ministry of
Information Technology vides its letter dated 24.2.2010 requested the
Authority to provide its comments and recommendations on priority for a
"judicious treatment of the issue". The Authority instead of providing such
comments initially issued demand letters in March 2010 to the Licensees
requiring immediate payment of the first of the, ten installments of the
Initial Spectrum Fee based on its incorrect presumption that the
moratorium as originally granted by the ECC had expired. However, what the
Authority did admit through those initial notices was that the balance Initial
Spectrum Fee was to be paid in 10 equal installments. Meanwhile, the
Authority vide its letter dated 15.4.2010 submitted its recommendations and
comments to the Ministry of Information Technology wherein it took the view
that the moratorium having been granted by a decision of the ECC, the
Authority was not competent to consider the same as extended or revised unless
the same was approved by the ECC or the Cabinet of the Government of Pakistan.
The matter is still pending before the Ministry of Information Technology and
hence, the current Show Cause Notices are premature on that ground alone
as the Authority is acting in haste instead of awaiting the decision of the
Ministry of Information Technology on the issue and furthermore, in the
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absence of a decision by the Ministry of Technology the Licensees cannot even
be presumed to have committed any default.
8.

That upon the purported expiry of the moratorium period, the
Authority's actions of issuing Show Cause Notices to our Clients demanding
payment on account of the remainder Initial Spectrum Fee with no indication
as to whether any options have been recommended by the Committee is
without jurisdiction and premature and therefore should be withdrawn as per
the submissions detailed herein below:

The Authority has the power to grant a Moratorium:
9.

Notwithstanding the earlier submission that the moratorium as already
granted is in effect continuing, it is contended that the Authority, as per its
own Act, has an undeniable responsibility to ensure that the rights of its
licensees are duly protected as per Section 6(a) of the Act. This
responsibility infers a duty on the Authority to protect and promote the
investments made by the Licensees which it has failed to protect by issuing
the titled Show Cause Notices, Furthermore, the Authority, as per Section 6(b) is
to ensure that all of its decisions and determinations are made in an open
equitable, non-discriminatory, consistent and transparent manner.

10.

Regulation 25 of the PTA (F&P) Regulations 2006 defines "Moratorium" in the
following terms: "The Authority may in exceptional circumstances defer or
allow payment in installments of fee or fees by way of moratorium if a
case by a licensee is made out for it with reference to its resources and
obligations and such licensee satisfies the Authority that it
is in the interest of telecommunication industry as a whole and the public for
such moratorium be granted. Every application for the grant of moratorium
or payment in installments shall be evaluated and discussed by the Authority
and the reasons for the grant or refusal of such moratorium shall be recorded
and conveyed to the licensee."

11.

For the purposes of explanation, the word “moratorium" has been
defined in Corpus Juris Secundum Volume 58 pg 1208 as "a period of
permissive or obligatory delay. In law, it is a period during which an
obligator has a legal right to delay meeting an obligation."

12.

It is clear from a plain reading of Regulation 25 that the Authority has the
discretion to consider challenges being faced by its Licensees and in
circumstances where the interests of the telecommunication industry as a
whole may be affected, it can grant a moratorium. Furthermore, this
Regulation also makes clear that if the Authority finds that a moratorium
should not be granted, the reasons for refusal must be recorded and
communicated to the Licensee.

13.

It may be reasonable to consider that the reason the Authority decided that it
does not have the discretion to grant a moratorium at the time the moratorium
was originally granted vide the decision of the ECC on 17th March 2006 was
due to the fact that the PTA (F&P) Regulations 2006 were not yet in force.
However, the Regulations make it substantially clear that the Authority has
been directly vested with the discretion to grant a moratorium. It is therefore
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humbly submitted that, contrary to its position on the said issue, the Authority
does have the necessary discretion to consider and grant moratoria if the
circumstances require it to.
14.

If, however, the Authority considers that the ECC decision on the issue of
granting moratorium is to hold the field, then it is humbly submitted that the
Authority could not have moved to issue Show Cause Notices to our Clients
without the Committee providing recommendations regarding optimal
options for the Licensees to pay the remainder 50% Initial Spectrum Fee.

15.

Furthermore, it is crucial that the Authority, as part of its responsibility to
ensure that the Licensees' rights remain duly protected, should consider
numerous pleas already made by the Licensees due to the unforeseen n
circumstances regarding the state of the WLL industry including the
request that the Licensees maybe permitted to pay the remainder Initial
Spectrum Fee in installments spread over the last ten year term of their
respective WLL Licenses. It is pertinent to reiterate that this proposal has been
made by the Licensees to the Authority as well as the Ministry of IT on more
than one occasion, however it is regretfully submitted that the Authority has
failed to pay any heed to it.

16.

Finally, it is submitted that the challenges being faced by the WLL industry
have only increased over time due to the Licensees being forced to compete with
the Significant Market Player ("SMP") PTCL as well as the booming mobile
cellular industry due to which the WLL industry has been adversely affected. It
is hence contended that the purpose of the moratorium, which included given
the Licensees a fair opportunity to find suitable ways of breaking into the market
successfully, have by no means ceased to exist, nor have they improved in any
way.

17.

In the alternative, even if the Authority believes the moratorium as
granted by the ECC has expired and conditions similar to when the initial
moratorium was granted do not exit and hence no further moratorium can
be granted by the Authority under its own powers, 50% of the Initial
Spectrum Fee having been paid and the License being for a period of 20 years,
the Spectrum is therefore, at the minimum paid for the first 10 years of the
License term and therefore, the Authority would be required to either extend
the moratorium until at least 2014 and then seek payment of the balance
Initial Spectrum Fee or demand such balance Initial Spectrum Fee to be paid
at a time prior to the completion of the first 10 year term of the License.

The Authority must act in a fair and just manner:
18.

Section 24A(1) of the General Clauses Act 1897 provides that where a power
to make any order or give any direction is conferred on any authority,
office or person, such power shall be exercises reasonably, fairly, justly and
for the advancement of the purpose of the enactment.

19.

The principle set forth by virtue of Section 24A (1) of the General Clauses Act
1897 has been reaffirmed in a plethora of precedents including 1998 SCMR
2268. Wherein it was observed that public functionaries are obligated to
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act justly, fairly equitably, without any element of discrimination and
squarely within the parameters of law. Furthermore, it was observed that any
order or direction, so far as necessary or appropriate should reflect reasons
for its making or issuance and, where the same is lacking, an affectee may
demand the necessary reasons, which, in response, would be furnished.
20.

Furthermore in 2010 SCMR 1475, it has been observed that public
functionaries are duty bound to decide cases after due application of mind.

21.

It is submitted that the Authority, as per the General Clauses Act 1897 is bound
to exercise its discretion in passing orders and making directions in a fair and
reasonable manner. The conduct of the Authority issuing Show Cause Notices to
the Licensees demanding balance payment of Initial Spectrum Fee
"IMMEDIATELY" lump sum is far from being fair and reasonable.
Furthermore, the Authority has failed to consider provisions of the General
Clauses Act as it has not provided any reasoning as to why the said payment is
being demanded in such a manner especially in view of the decision of the ECC
whereby a Committee was to be formed to provide alternate options with
regard to payment of remainder Initial Spectrum Fee.
The Licensees have taken steps in view of the ECC decision:

22.

Section 21 of the General Clauses Act, 1897 provides that where by any central
act/regulation, a power to issue notifications, orders, rules or bye laws is
conferred then that power includes a power, exercisable in the like manner and
subject to the like sanction and conditions (if any) to add to, amend, vary or
rescind any notifications, orders, rules or bye-laws so issued.

23.

Section 21 as highlighted hereinabove is subject to the equitable principle of locus
poenitentiae which has been described in 1981 SCMR 604. It has been held that
the rule as per Section 21 General Clauses Act 1897 is subject to exception
that where decisive steps had been taken or where order sought to be recalled
or rescinded has taken legal effect and in pursuance thereof, certain rights
have been created in favour of an individual, locus peonitentiae came into
effect and the order could not be rescinded or withdrawn thereafter to the
detriment of those rights.

24.

PLD 2009 Karachi 397: @pg 406 according to rule of locus poenitentiae,
authority passing an order can recall the same unless it is acted upon. Such
power is subject to three exceptions which are very common in its nature
against such rule namely the order must not be obtained by its beneficiary
through fraud or misrepresentation, secondly it must not be passed by an
incompetent authority and thirdly, it must not be passed in violation of specific
provisions of law.

25.

The Licensees contend that the decision of the ECC granting moratorium in 2006
as well confirming the formation of a Committee to decide upon issues of
repayment of the balance Initial Spectrum Fee is subject to the principle of locus
poenitentiae; the business plan of our Clients has been structured keeping in
view the decision of the ECC and representations made by the Authority
regarding the same. Therefore the Authority is now estopped from completely
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changing its position and demanding the remainder Initial Spectrum Fee through
demand letters and Show Cause Notices, the same being unjust, excessive and
completely unreasonable.
26.

Furthermore, the moratorium was as per the Authority's version granted for a
fixed non renewable period of 4 years. Without prejudice to the submissions
on behalf of the Licensees, even if this version of the Authority is presumed
then the moratorium could only have been seen as being applicable from the
date of the grant of the Licenses, hence, the moratorium would have as per the
Authority's claim expired in 2008 whereas the Authority has sought payment
of the balance Initial Spectrum Fee in 2010, two years after the moratorium
expired by the Authority's own version. This conduct infact confirms that the
Authority understood the moratorium as granted by the ECC to be continuing
beyond 2008 or in the alternative in response to representations made by our
Client's granted a further moratorium under powers vested in it directly and
where such moratorium would continue either until the conditions upon which
the moratorium was granted no longer exist or at the minimum the beginning of
the last 50% term of the License.

27.

That notwithstanding all the above submissions, the Authority has
already received 50% payment of the Initial Spectrum Fee. The licenses being for
a period of 20 years and the Spectrum also having been auctioned and
assigned for a similar period, effectively and for all intents and purposes the
Authority has received valuable and due consideration from the Licensees for
the said Spectrum for a period of 10 years being 50% of the period of the
licenses and the Spectrum assignment. Therefore, the Authority having
received due and valuable consideration for a period upto 2014 for the said
Spectrum, the issue relating to payment of the balance 50% of the Initial
Spectrum Fee cannot be a premise or basis available to the Authority to
suspend, terminate or otherwise threaten the license or the Spectrum as
currently held by the Licensees until 2014 at the least
The Moratorium Amended the License which cannot be amended or altered
by the Authority unilaterally
28. That the concession granted to the Licensees as approved by the ECC on
the recommendation of the Ministry of Information Technology and the
Authority amounts to an amendment of the Licensees respective WLL licenses
and such amendment cannot be revoked, altered or amended by the Authority
unilaterally in view of the provisions of the said licenses and the Pakistan
Telecommunication (Re-organization) Act, 1996.

29.

That the Authority is further estopped by its own conduct in that after
withdrawing the first Show Cause Notices relating to the same demand as
contained in the latter Show Cause Notices dated 2.6.2010, it could not have
issued the second set of Show Cause Notices having withdrawn the first ones
thereby acknowledging that the same had been issued in error and without any
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basis in law and fact. Hence, the Show Cause Notices dated 2.6.2010 are
patently illegal and void.
30.

In addition to the above submissions and especially in view of the show cause as
to why the license should not be suspended, terminated or any other enforcement
order should not be passed against the licenses, following are submitted for the
kind perusal of the Authority:

a)

The WLL subscribers which are in the sum of _l/543,747) (as per PTA web-site)
will be adversely affected by such a decision by PTA. In addition, a drastic
step by PTA such as cancellation of licenses will also reduce competition and
choice to the masses. Given that increasing choice to consumers was the main
objective of the Deregulation Policy of the MOITT, such a move by PTA will
defeat the very purpose of the Policy which it is intended to serve.

b)

There are hundreds of employees that are associated with these WLL operators
and any adverse move by the PTA will also destroy their livelihood.
There are billions of rupees of investment made by the WLL Operators, and a
substantial portion of these investments have been paid to the
PTA/Government of Pakistan. Any premature cancellation of licenses will also
destroy the billions of rupees of investments made by these operators. Such
a step will be totally unnecessary when
a viable alternative is being
presented by the WLL Operators to the PTA and MOITT.

c)

It is therefore submitted, on the basis of the above submissions of the
Licensees, that the Authority may either withdraw the Show Cause Notices or
cancel the same without any further action thereon as being premature and
clearly misconceived in view of the fact that the moratorium as granted is
continuing and if not then the Authority in exercise of its powers is required to
grant a moratorium for similar reasons as on which the original moratorium
was based.
It is further submitted that notwithstanding the above submission, the Authority
is required to withdraw the Show Cause Notices in question as the same have
been issued without due authority.
It is further submitted that in the larger interest of the WLL industry, the
Authority may constitute a committee with due representation of the industry
and fairly consider the serious issues currently being faced by the ailing WLL
industry as a whole as was decided vide the decision of the ECC dated 17.3.2006
and thereupon consider how to support the industry and its revival.

1.7
The matter was again fixed for hearing on 31st March, 2011. However, upon request and
non-availability of Legal Counsel of the licensee the same was adjourned for 8th April, 2011 and
after hearing the matter the Authority vide order dated 18th May, 2011 disposed of the joint
application and the matter was fixed on 2nd June, 2011 for giving another hearing opportunity to
the licensees for further proceeding of SCN issued to the Licensee. Mr. Amil Khattak, legal
Counsel attended the hearing on the 2nd June, 2011 and filed letter as given below:
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02 June, 2011
The Chairman
Pakistan Telecommunication Authority
PTA Headquarters,
F-5/1, Islamabad.
Subject:

Decision of the Authority dated 18th May, 2011 and Hearing Scheduled
for the 2nd of June, 2011

Dear Sir,
We write on behalf of our Clients, M/s DVCOM Data (Pvt) Ltd, Great
Bear International Services (Pvt) Ltd and Telecard Limited with reference to the
Decision of the Authority dated 18 May, 2011 and the hearing thereof scheduled for
today, the 2nd of June, 2011 at 3:00 pm.

We have instituted Writ Petition No. 1770 of 2011 in the Islamabad High Court
impugning the decision of the Authority dated 18 May, 2011, and in this regard the
Honourable Chief Justice has issued notices. Furthermore, the next date of hearing has
been fixed for the 13th of June, 2011.
As the impugned Decision of the Authority dated 18th May, 2011 is now Sub Judice and
pending before the Honourable High Court, it would be inappropriate to hear the Show
Cause Notice in terms of final arguments and therefore it is requested that in view of the
pendency of the aforementioned Writ Petition the hearing may adjourned for a date after
13th June, 2011.
Kind Regards
sd
Ali Raza
Advocate Supreme Court of Pakistan

2.

Finding of the Authority

2.1
Based upon the aforementioned letter the legal Counsel requested for adjournment of
hearing. The Authority heard the argument, , perused record and concludes the following
findings:
i.

SCN was issued on 2nd June, 2010, after receipt of reply of SCN, the licensee being
aggrieved by SCN filed Writ Petition in Lahore High Court Rawalpindi Bench,
Rawapindi. The Honorable Court vide order dated 7th December, 2011 disposed of the
case with a direction to dispose of preliminary issues and after providing an opportunity
of fair hearing to the licensee within three weeks decided the matter. Therefore, in light
of court order, all requisite directions have been complied with and ample fair
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opportunities of hearing have been afforded to the licensee, but even then the license is
trying to delay the proceeding by invoking jurisdiction of the courts so as to avoid
payment of outstanding 50% remaining initial spectrum fee of Rs. 1,585,500,000/- which
was due on 17th March, 2010.
The Licensee has impugned the order dated 18th May, 2011 of the Authority passed on
joint application filed on 12th January, 2011. The proceeding in the instant matter relates
to SCN and does not relate to the order impugned in the Islamabad High Court vide W.P.
No.1770 of 2011.

ii.

iii. Despite providing several opportunities of hearing pursuant of Court order and the
licensee does not seem willing to pay the outstanding amount even not paid a single
installment but still continues to possess the said frequency spectrum and has been
enjoying the benefits out of the said frequency spectrum without paying the fees, hence,
violating the decision of ECC and the terms of license and Information Memorandum.
iv.

Frequency spectrum is a scarce resource which was granted through bidding in 2004
subject to making payment of winning auctioned price within certain timelines as per the
Information Memorandum, license conditions and ECC decision which is effective as
17th March, 2010 (relaxed by Federal Government), hence, being executing
agency/Licensor/Regulatory body, the Authority has all powers to demand the said fee
and enforce the terms and conditions of the license under the provisions of the Act,
rules/regulation, which the licensee is obliged to comply with and adhered to.

v.

Since, the licensee which originally was bound to pay the remaining part of the 50%
Initial Spectrum fee by February, 2005 under the terms and conditions of the license
which were extended up to 17th March, 2010, hence, the enforcement of the said license
conditions become effective from 17th March, 2010 and in case of failure, it constitute a
contravention of the license condition, hence, to enforce the said license conditions action
under section 23 of the Act can be initiated, hence, the initiation of proceedings under
section 23 of the Act were validly initiated against the licensee.

vi.

The Authority after hearing argument, perusal of record and court order dated 7th
December, 2010 has reached at the conclusion that under section 8 of the Act, the Federal
Government has the powers to issue policy directive to PTA on matters relating to the
telecommunication services and system. As per deregulation policy radio spectrum
frequency for provision of wireless services were auctioned. Accordingly, successful
bidder were required to pay auctioned winning prices in two installment i.e., 50% at the
time of issuance of license and remaining 50% on or before the time frame given in the
license.
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vii.

Later in 2006, MoIT vide letter No.19-1/2005-DT dated 17th March, 2006 conveyed a
decision of ECC to PTA whereby all WLL licensees having frequency spectrum in the
bands of 1900 MHz and 450MHz were given a grace period of 4 years to pay remaining
50% initial spectrum fee which was originally due on or before 18th February, 2005 as
per license clause 1.3.1 (b) of Appendix 2 of the License on 17th March, 2010. It would
be pertinent to mention here that due to the said ECC decision, the time period given in
the license for payment of remaining initial spectrum fee was extended to 17th March,
2010. Therefore, non-payment of the same by 17th March, 2010 is tantamount to a
contravention of license condition. The Authority rightly in exercise of its power
conferred under section 23 of the Act issued the show cause notices due to contravention
of license condition, hence, the same are maintainable as being issued within the statutory
jurisdiction of the Authority.

3.

Order:

3.1.
In the light of of the above facts and findings, the Authority hereby directs the licensee
i.e., M/s Telecard Limited to pay remaining 50% initial spectrum fee of Rs. 2,053,751,000/inclusive of late payment additional fee calculated @ 2% per month or part thereof upto 3rd June,
2011 within ten (7) days from the date of issuance of this enforcement order. Late Payment
Additional Fee will be payable by the Licensee @ 2% per month or part thereof till the date of
payment.
3.2.
In case of non-compliance of the direction of the Authority as stated above (i.e.,
para3.1), the licenses bearing No. LL-23-2004 dated 4th August, 2004 awarded to M/s Telecard
Limited for establishment, maintenance and operation of telecommunication system and to
provide telecommunication services in licensed regions of CTR, FTR, GTR, ITR, ,KTR, LTR,
MTR, NTR-I, NTR-II, RTR, STR-I, STR-V, and WTR shall stand cancelled without further
notice and recovery proceedings under section 30 of the Act shall be initiated by the Authority
against the licensee for recovery of all payable dues as arrear of land revenue.

___________________
Dr. Khawar Siddique Khokhar
Member (Technical)

__________________
Dr. Mohammed Yaseen
Chairman

This order is signed on ___day of June, 2011 and comprises of 22 pages.
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