
1

PAKISTAN TELECOMMUNICATION AUTHORITY
HEADQUARTERS, F-5/1 ISLAMABAD

Ph: 051-9225328 Fax: 051-9225338 
 

Enforcement order under sub-section 3 of section 23 of the Pakistan Telecommunication 
(Re-organization) Act, 1996 against Wateen Telecom (Pvt)Limited

File No. PTA/Commercial Affairs/Access promotion Contribution/199/2009

Date of Issuance of Show Cause Notice:  10th May, 2010 
Venue of Hearing:    PTA HQs, Islamabad 
Date of Hearing:              16th July, 2010 

 

The Authority Present:

Dr. Mohammed Yaseen:                            Chairman. 
 S. Nasrul Karim Ghaznavi:     Member (Finance) 

 Dr. Khawar Siddique Khokhar        Member (Technical) 
 

The Issue:

“Non-payment of APC for USF charges” 
 

DECISION OF THE AUTHORITY

1.BRIEF FACTS: 
 
1. Wateen Telecom (Pvt) Limited” (the "licensee") was awarded non-exclusive Long 
Distance and International Services License No. LDI-10-(17)-2004 dated 26th July, 2004 
[transferred from Warid Telecom (Pvt) Limited to Wateen Telecom (Pvt) Limited on 26th 
October, 2005] by Pakistan Telecommunication Authority (the “Authority”) to establish, 
maintain and operate a Telecommunication System and to provide licensed services in Pakistan 
subject to the terms and conditions contained in the license. 
 
2. As a licensee of the Authority, the licensee i.e. Wateen Telecom (Pvt.) Limited is required 
to comply with the provisions of prevailing regulatory laws comprising of the Act, the Pakistan 
Telecommunication Rules, 2000 (the “Rules”) the Pakistan Telecommunication Authority 
(Functions & Powers) Regulations, 2006 (the “Regulations”), and the terms and conditions of the 
license. 
 
3. Powers of the Authority to issue Show Cause Notice: Under section 23 of the Act, 
whenever provisions of the Act, the rules framed thereunder or the terms and conditions of 
licence are contravened by a licensee, the Authority may proceed against it with the issuance of a 
show cause notice. For ready reference, the said section is reproduce as under; 
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Section 23 of the Act:

1) Where a licensee contravenes any provision of this Act or the rules made 
thereunder or any term or condition of the licence, the Authority or any of its officers not 
below the rank of director]   may by a written notice require the licensee to show cause 
within thirty days as to why an enforcement order may not be issued. 

 
(2) The notice referred to in sub-section (1) shall specify the nature of the 
contravention and the steps to be taken by the licensee to remedy the contravention. 

 
(3) Where a licensee fails to— 

 
(a) respond to the notice referred to in sub-section (1); or 
 
(b) satisfy the Authority about the alleged contravention; or 
 

(a) remedy the contravention within the time allowed by the Authority, [[or any of its 
officers not below the rank of director], the Authority[ or any of its officers not 
below the rank of director],  may, by an order in writing and giving reasons— 

 
(i) levy fine which may extend to three hundred and fifty million rupees; or 

 
(ii) suspend or terminate the licence, impose additional conditions or 

appoint an Administrator to manage the affairs of the licensee, but 
only if the contravention is grave or persistent. 

 
(4) Without prejudice to the provisions of sub-section (1) and sub-section (3), the 
Authority or any of its officers not below the rank of director may, by an order in writing, 
suspend or terminate a licence or appoint an Administrator, if the licensee— 
 

(a) becomes insolvent or a receiver is appointed in respect of a substantial 
part of the assets; 

 
(b) being an individual, become insane or dies. 

 
Explanation—For the purpose of this section, the Administrator shall be 

appointed from amongst the persons having professional knowledge and experience of 
telecommunication. 

 
3. Briefly stated that the licensee has failed to make the payments for the months of June, 
July, August, September, October, November and December, 2009 amounting to 
Rs.711,322,779/- (that is Rs.110,315,092/- + Rs.136,300,332/- + Rs.109,057,694/- + 
Rs.130,336,258/- + Rs.130,333,266/- + Rs.74,613,126/- + Rs.20,367,010/- on account of APC 
for USF Contribution (calculated on the basis of traffic data submitted by the licensee for the 
aforesaid months only) and late payment charges amounting to Rs.53,488,487/- (calculated as on 
30th April, 2010 on the basis of amounts still unpaid after the due date) despite repeated demands 
of the Authority,  in contravention of the AP Rules, the AP Regulations, condition of the license 
and directives of the Authority, therefore, the licensee was issued show cause notice vide 
No.PTA/Commercial Affairs/Access promotion Contribution/199/2009/332 dated 10th May, 
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2010 under section 23 of the Act whereby required the licensee to remedy the aforementioned 
contravention by making the payments of Rs.764,811,266/- for the aforementioned months 
including late payment charges immediately of receiving the aforesaid notice and also to submit 
written reply to the Notice within thirty (30) days of the issuance of the Notice and explain as to 
why the license should not be suspended, terminated or any other enforcement order should not 
be passed under section 23 of the Act against the licensee. The licensee replied the notice vide its 
letter No. WTN-PTA (1501) 10 dated 9th June, 2010 in the following terms: 
 

Show Cause Notice dated May 10, 2010 bearing reference PTA/Commercial 
Affairs/Commercial Affairs/332 Access Promotion Contribution/199/2009 
(“Notice”) 

 
We write with reference to the aforesaid Notice and our reply to the same is as 

follows: 
 
1. That the contents of the Notice are inaccurate, incorrect, based on an erroneous 

perception of the applicable law, which has perhaps gone unnoticed by PTA and 
are therefore respectfully denied for reasons detailed below to which your kind 
consideration is most humbly requested. 

 
2. That with regard to recital 1 of the Notice kindly note the Wateen has been listed 

on the stock exchanges and is therefore now a public listed company duly 
incorporated under laws of the Islamic Republic of Pakistan and as engaged inter 
alia in the business of providing telecommunication services including Long 
Distance International (“LDI”) telephony services and it takes a valid and 
existing long distance international telecommunication license issued/transferred 
by PTA pursuant to the provisions of the Pakistan Telecommunication (Re-
organization) Act, 1996 (“1996 Act”). 

 
3. That with regard to recitals 2 to 4, Wateen is complying with the provisions of the 

1996 Act and any amendments made by the Legislature thereto. However, we 
most humbly submit that the AP Rules and AP Regulations which require payment 
of Access Promotion Contribution are ultra vires and are therefore not legally 
enforceable. Therefore, the contents of the Notice particularly recitals 2,3,4,6 and 
8 of the Notice which allege that Wateen has contravened the law are denied in 
their entirety. Wateen has been unable to find any statutory authority to support 
the legality of payment of APC to PTA or justify the imposition of payment of APC 
under nay other instrument. However in order to ensure its smooth functioning 
Wateen has been paying APC without prejudice to its contention that AP Rules 
and AP Regulations are ultra vires and in case APC is no longer justified in view 
of the ground realties of LDI operators. 

 
4. The in order for Wateen to operate its LID business, Wateen made huge 

investments including an amount in excess of 6 Billion Rupees only on capital 
expenditure. Besides the capital expenditure, Wateen needs considerable amounts 
as operating expenses Daring the ten months of the current financial year, 
Wateen has incurred approximately Rs. 930 million on capital expenditure. With 
a global recession and drastic drop in the inbound international traffic 
terminated on “Wateen’s network inter alia on account of increase in grey traffic 
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and high financing costs (resulting from ever increasing interest rates), Wateen is 
faced with cash flow problems in addition to sever erosion of’ profit margins. 

 
5. That in view of the impending threat of suspension of Wateen’s international 

incoming telecommunication business by PTA, Wateen filed Writ Petition bearing 
No. 2997 of 2009, The Hon’ble Lahore High Court at Rawalpindi in its judgment 
dated March 5, 2010 passed in Writ Petition No. 2997 of 2009 was pleased to 
hold that only specific penalty provided under Regulation 10(6) of the Access 
Promotion Regulations, 2005 for such failure is a fine and not suspension of 
service or license. The conclusion of the Hon’ble Court in the aforesaid judgment 
is as follows: 

 
“...the provisions of Pakistan Telecommunication (Reorganization) 

Act, 1996, the Access Promotion Rules, 2004, the Access Promotion 
Regulations, 2005 and the terms of the LDI License do not confer any power 
on the Pakistan Telecommunication Authority or authorize it to suspend the 
incoming international traffic carried by the petitioner company on account of 
delay in the payment of Access Promotion Contribution towards Universal 
Service Fund. 
 
12.  As a consequence Pakistan Telecommunication Authority’s letter 
dated October 1, 2009 is declared to be unlawful and without lawful 
authority. Accordingly, the writ petition is allowed but with no order as to 
costs”. 

 
6. That during the pendency of W.P. No. 2997 of 2009, PTA vide letter dated 

October 23, 2009 once again threatened to suspend or terminate Wateen’s license 
by withdrawing the installment payment plan (which concession was given 
industry wise). In view of the large amounts invested by Wateen in its business as 
mentioned in para 4 above and the dire consequences a suspension or termination 
order would have on its business, shareholders and customers, Wateen was 
constrained to rile another petition being W.P, No. 3280 of 2009. 

 
7. That during the hearing of W.P. No. 3280 of 2009, the Hon’ble Court observed 

that parties should explore the possibility of resolving the matter amicably with 
regard to the APC for USF Contribution payments claimed by PTA. In this 
connection Wateen forwarded a proposal vide letter dated March 5, 2010 to PTA. 
PTA however rejected Wateen’s proposal and forwarded a counter proposal vide 
its letter dated April 1, 2010, Wateen vide its letter dated May 3, 2010 responded 
to PTA’s counter-proposal. 

 
During the hearing of the Petition on May 17. 2010, PTA confirmed that it did not 
intend to take any action against Wateen and accordingly the writ, petition was 
disposed off by the Hon’ble Court vide order dated May 17, 2010. 

 
8. That in view of the above judgment reproduced in para 5 and the confirmation 

provided earlier by PTA as mentioned in para 7 above no further action is 
warranted pursuant to the Notice. Based on the aforesaid circumstances and the 
judgment reproduced in para 5 hereinabove clearly stating that any penalty 
beyond a fine is ultra vires of the 1996 Act, the contents of recitals 8 and 9 of the 
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Notice are denied and any ill-advised action as mentioned in the said recital arid 
in recital 9: of the Notice, contrary to the judgment of the Hon’ble Court, shall 
constitute contempt of court. 
 

9. That in addition to the above, it is most respectfully submitted that no fiscal 
burden can be levied except under an Act of Parliament. Admittedly, the 1996 Act 
did not contain any provision even mentioning Access Promotion Contribution 
(“APC Contribution”) much less charging such levy on any of the licensees 
granted a license under the 1996 Act. Without amending the 1996 Act (though 
need for such amendment was recognized in the Deregulation Policy), Federal 
Government framed AP Rules in purported exercise of its rule making power 
under section 57 of the 1996 Act. AP Rules purportedly levied the APC 
Contribution including APC Contribution for Universal Service Fund (“USF”). It 
is respectfully submitted that the AP Rules are completely ultra vires the rule 
making power of the Federal Government and are devoid of any legal effect. 

 
10. That it is further submitted that continuous charging of the APC is no longer 

justified on the basis that was given in the Deregulation Policy. The Policy 
declared that the APC was being charged on account of a premium that is 
available to the LDI licensees for international traffic coming into Pakistan. The 
negative cash flows being faced by Wateen as well as other LDI Operators clearly 
establish that such premium is no longer available and therefore APC can no 
longer be charged. 

 
11. That the Deregulation Policy also recognized that “[a.]lthough historically this 

premium has been large, it has been steadily reducing, in-line with global trends 
“. The Policy therefore envisaged a regular review (at least six monthly and 
additional reviews on special circumstances) and downward revision in the APC 
Rates. The Policy itself had a tenure of five years and its continuation thereafter 
was subject to review. The omission to review the policy in its entirety after five 
years (which ended in 2008) has resulted in the imposition of an unreasonable 
and illegal burden on Wateen. We humbly request PTA to revisit and review the 
APC regime. That if the APC is imposed in its present form, which is not in 
accordance with law, it will have dire consequences on the business of Wateen 
and this will resultantly erode the value of the investment of its shareholders and 
further discourage future investments in the industry. Moreover, this will be in 
complete negation of the Deregulation Policy and violative of the Protection of 
Economic Reform Act, 1992. 

 
12. That the AP Rules and AP Regulations are ultra vires and APC is contrary to the 

object of the 1996 Act and various policies issued by the Government of Pakistan 
from time to time, which policies induced Wateen to make investment in the 
telecom sector. It is most respectfully submitted that the objects of US’F cannot be 
fulfilled at the cost of Wateen and its shareholders. Further, development of the 
infrastructure is the obligation of the Government of Pakistan and PTA and the 
APC cannot be used as a method to generate revenue for the Government of 
Pakistan and PTA. 

 
13. That as regards the contents of recital 5 of the Notice, pending resolution of the 

issues relating to very validity of APC regime, it is humbly submitted that the 
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proposed penal action against Wateen cannot be extended beyond the fine 
mentioned in recital 5 of the Notice, To impose additional penalties or sanctions 
would be illegal as PTA does not have any legal authority to extend the scope of 
the penalty provided by the Regulations. Therefore, you are kindly requested to 
refrain from taking any further action beyond the scope of the law including 
suspension of service or suspension or termination of LDI license of Wateen. 

 
14. That in addition to the foregoing, it is most respectfully submitted that the AP 

Rules and AP Regulations are beyond the scope of the 1996 Act before and after 
the amendments introduced by Act II of 2006 and the said Act has failed to 
validate the AP Rules and Regulations respectively, which were passed without 
any authority of law, therefore the said rules and regulations are ultra vires. 

 
In light bf the above, you are kindly requested to withdraw the Notice, Further, you are 
most humbly requested to review the APC rates on the required intervals to take into 
account the changed economic circumstances. 
 
May we take this opportunity to assure you that Wateen is committed to act in 
accordance with law at all times, and even during pendency of resolution of all the issues 
is willing to make payments of the APC for USF Contribution to manifest its commitment 
to compliance with PTA’s demands and without prejudice to its contentions raised above. 
In this regard a payment plan and post dated cheques of the proposed payments are 
attached covering the period ending June 30, 2011. However, without prejudicing its 
rights, Wateen will make its best efforts to conclude all the installments by March 31, 
2011 for which necessary confirmation will be submitted by Wateen within a period of 
fifteen working days from the issuance of this response. 
 
We trust that the .aforesaid clarifies the matter, otherwise an opportunity of hearing may 
kindly be granted to Wateen. 

 
PROPOSED PAYMENT SCHEDULE

APC FOR USF PAYMENT
(All Figures are Approximate)

1. Principal Amount up to Dec 2009 (as per PTA)  Rs. 711 Million 
2. Principal Amount up to April 2010    Rs. 822 Million 
3. Surcharge up to Dec 2009 (as per PTA)   Rs. 52 Million 
4. Surcharge up to April 2010     Rs. 86 Million 
5. Payment Schedule

a. Upfront before 30 June, 10    Rs. 172 Million 
b. First Installment by 30 Sep, 10 (3 x 45M)  Rs. 135 Million 
c. Second Installment by 31 Dec, 10 (3 x 50M)  Rs. 150 Million 
d. Third Installment by 31 Mar, 11 (3 x 55M)  Rs. 165 Million  
e. Fourth Installment by 30 Jun, 11 (3 x 66.67M) Rs. 200 Million 
f. Entire Surcharge to be paid together with   Rs. 86 Million  

 last installment by 30 June, 11. 
6. All regular payments for the month of May 2010 and onwards will be paid as per 

due dates. 
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7. Two left over installments of Rs. 48 Million each will be paid on 5th of June and 
July 2010. 

 
*The proposed plan is being submitted without prejudicing our rights under the law. In addition the company 
reserves its right to respond to the Show Cause Notice dated May 10, 2010 

 
4.        Since the licensee has submitted proposed payment plan alongwith sixty four (64) post 
dated cheques to be encashed from 30th June, 2010 to 30th June, 2011 (twelve months) against 
the aforesaid payments and also committed that all regular payments for the month of May, 2010 
and onwards will be paid as per the due dates and left over installments of Rs.48 million each 
will be paid on 5th June and July, 2010 and requested to withdraw the show cause notice, 
therefore, prior to disposing of the aforesaid show cause notice, the licensee was given 
opportunity of personal hearing vide PTA letter dated 2nd July, 2010 requiring it to appear before 
the Authority on 16th July, 2010. 
 
5.  The licensee has also advanced its written arguments on 14-07-2010 in response to 
aforesaid hearing notice and requested to withdraw the aforesaid show cause notice. The written 
arguments are reproduced as under: 
 

Brief Arguments for hearing scheduled for 16/07/2010

1. Wateen is complying with the provisions of the 1996 Act and any amendments 
made by the Legislature thereto. Therefore, the contents of the notice dated 10th 
May, 2010 (the “Notice”) particularly recitals 2, 3, 4, 6 and 8 of the Notice which 
allege that Wateen has contravened the law are denied. 
 

2. That in order for Wateen to operate its LDI business, Wateen made huge 
investments including an amount in excess of PKR 6 Billion only on capital 
expenditure. Besides the capital expenditure, Wateen needs considerable amounts 
as operating expenses. During the ten months of the current financial year, 
Wateen has incurred approximately PKR 930 million on capital expenditure. With 
a global ‘recession and drastic drop in the inbound international traffic 
terminated on Wateen’s network inter alia on account of increase in grey traffic 
and high financing costs (resulting from ever increasing interest rates), Wateen is 
faced with cash flow problems in addition to sever erosion of profit margins. 
 

3. That in view of the impending threat of suspension of Wateen’s international 
incoming telecommunication business by PTA, Wateen filed Writ Petition bearing 
No. 2997 of 2009. The Hon’ble Lahore High Court at Rawalpindi in its judgment 
dated March 5, 2010 passed in Writ Petition No. 2997 of 2009 was pleased to 
hold that only specific penalty provided under Regulation 10(6) of the Access 
Promotion Regulations, 2005 for such failure is a fine and not suspension of 
service or license. The conclusion of the Hon’ble Court in the aforesaid judgment 
is as follows: 

 
“...the provisions of Pakistan Telecommunication (Reorganization) Act, 

1996, the Access Promotion Rules, 2004, the Access Promotion Regulations, 
2005 and the terms of the LDI License do not confer any power on the 
Pakistan Telecommunication Authority or authorize it to suspend the 
incoming international’traffic-carried by the petitioner company on account 
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of delay in the payment of Access Promotion Contribution towards Universal 
Service Fund. 
 

12. As a consequence Pakistan Telecommunication Authority’s letter 
dated October 1, 2009 is declared to be unlawful and without lawful 
authority. Accordingly, the writ petition is allowed but with no order as to 
costs”. 
 

4. That during the pendency of W.P. No. 2997 of 2009, PTA vide letter dated 
October 23, 2009 once again threatened to suspend or terminate Wateen’s license 
by withdrawing the installment payment plan (which concession was given 
industry wise). In view of the large amounts invested by Wateen in its business as 
mentioned in para 2 above and the dire consequences of a suspension or 
termination order would have on its business, shareholders and customers, 
Wateen was constrained to file another petition being W.P. No. 3280 of 2009. 

 
5. That during the hearing of W.P. No. 3280 of 2009, the Hon’ble Court observed 

that parties should explore the possibility of resolving the matter amicably with 
regard to the APC for USF Contribution  payments claimed  by PTA.  In this 
connection Wateen forwarded a proposal vide letter dated March 5, 2010 to PTA. 
PTA however rejected Wateen’s proposal and forwarded a counter proposal vide 
its letter dated April 1, 2010. Wateen vide its letter dated May 3, 2010 responded 
to PTA’s counter-proposal. 

 
During the hearing of the Petition on May 17, 2010, PTA confirmed that it did not 
intend to take any action against Wateen and accordingly the writ petition was 
disposed of by the Hon’ble Court vide order dated May 17, 2010. 
 

6. That in view of the above judgment reproduced in para 3 and the confirmation 
provided earlier by PTA as mentioned in para 5 above, no further action is 
warranted pursuant to the Notice. Based on the aforesaid circumstances; and the 
judgment reproduced in para 3 hereinabove clearly stating that any penalty 
beyond a fine is ultra vires of the 1996 Act, the contents of recitals 8 and 9 of the 
Notice are denied and any ill-advised action as mentioned in the said recital and 
in recital 9 of the Notice, contrary to the judgment of the Hon’ble Court, shall 
constitute contempt of court. 

 
7. That the Deregulation Policy also recognized that “[although historically this 

premium has been large, it has been steadily reducing, in-line with global 
trends”. The Policy therefore envisaged a regular review (at least six monthly 
and additional reviews on special circumstances) and downward revision in the 
APC Rates. The Policy itself had a tenure of five years and its continuation 
thereafter was subject to review. The omission to review the policy in its entirety 
after five years (which ended in 2008) has resulted in the imposition of an 
unreasonable and illegal burden on Wateen. We humbly request PTA to revisit 
and review the APC regime. That if the APC is imposed in its present form, which 
is not in accordance with law, it will have dire consequences on the business of 
Wateen and this will resultantly erode the value of the investment of its 
shareholders and further discourage future investments in the industry. Moreover, 
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this will be in complete negation of the Deregulation Policy and violative of the 
Protection of Economic Reform Act, 1992. 

 
8. That as regards the contents of recital 5 of the Notice, pending resolution of the 

issues relating to very validity of APC regime, it is humbly submitted that the 
proposed penal action against Wateen cannot be extended beyond the fine 
mentioned in recital 5 of the Notice. To impose additional penalties or sanctions 
would be illegal as PTA does not have any legal authority to extend the scope of 
the penalty provided by the Regulations. Therefore, you are kindly requested to 
refrain from taking any further action beyond the scope of the law including 
suspension of service or suspension or termination of LDI license of Wateen. 

 
9. Please note further that Wateen is committed to acting in accordance with the law 

at all times and even during pendency of resolution of all the issues is willing to 
make payments of the ARC for USF Contribution to manifest its commitment to 
compliance with PTA’s demands and without prejudice to its contentions raised 
above. In this regard a payment plan and post dated cheques of the proposed 
payments have already been submitted covering the period ending June 30, 2011. 
However, without prejudicing its rights, Wateen will make its best efforts to 
conclude all the installments by March 31, 2011.  

 
Please note that the above arguments in brief are without prejudice to our legal remedies 
and assertions made vide our response dated 9/6/2010 to the Notice 

 
6.  Brig ® Mazhar Qayyum Butt, GM, Mr. Amer Salam, Manager, GRRA, and Mr. Adnan 
Mahmood, Manager (Law) attended the hearing before the Authority on behalf of the licensee on 
the said date. The representatives of the licensee argued that Wateen Telecom was holding one 
LDI and 14 WLL licenses and had total investment of Rs.9 billion in Pakistan. Its payment 
record till May, 2009 despite financial crunch in national and international economy, was 
spotless and even it had successfully managed to pay fifteen installments previously granted by 
the Authority on account of APC for USF charges as per the agreed schedule. It further stated the 
matter in hand relates to non-payment of Rs.711 million (Principal) and Rs.52 Million (late 
payment charges), but what it has submitted is a plan for payment of Rs.908 Million. It further 
added that at no point of time it had defaulted. Previously it was required to clear about Rs.900 
million which were paid successfully and now is planning to make payment of Rs.900 million in 
the coming year in five quarterly installments. Cheques of Rs.172 million had already been 
deposited and encashed. Remaining four quarterly installments for the September, 2010, 
December, 2010, March, 2011 and June, 2011 will be cleared in time. Despite the aforesaid it 
has also paid about Rs.500 million (on account of APC for USF and annual regulatory dues) 
during the last two months. It further reiterated that at present Wateen is in very tight position 
and requested the Authority to grant permission to accept the proposed plan of payment 
otherwise it will be burdened heavily which will devastate its business. It further detailed that the 
proposed plan has been designed to facilitate its business and non- acceptance on the part of the 
Authority will ruin its business. In response to its commitment it also submitted its revised plan 
for payment vide letter dated 28th July, 2010 alongwith an undertaking which is reproduced as 
follows: 
 

“Chairman 
Pakistan Telecommunication Authority 
Islamabad  
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Without Prejudice 
Re:        UNDERTAKING 
 
M/s Wateen Telecom Limited (“Wateen”), bearing license No.LDI-10(17)-2004 dated             
July 26, 2004 duly issued by / transferred by the Pakistan Telecommunication Authority 
(PTA), hereby solemnly affirm and declare as under:  
 

i. That Wateen undertakes to honour its commitments to make payments 
under the mutually agreed payment plan shared with Pakistan 
Telecommunication Authority (the “Authority”) on July 16, 2010 
(attached herewith as Annex “A”) with regards to the outstanding APC 
for USF payments. 

ii. That Wateen further undertakes to accept any and all decisions taken by 
the Authority in accordance with applicable law, in case of any default by 
Wateen in making the said payments as provided in the payment plan 
provided in Annex A attached hereto. 
 

iii. That Wateen ensures that it will not go to court of law if any action is 
taken by the Authority in accordance with applicable law against Wateen 
for any default in making the said payments as provided in the 
aforementioned payment plan provided in Annex A attached hereto. 

v.        That Wateen will abide by and comply with the aforementioned with true 
letter and   spirit. 

vi.        Notwithstanding anything contained hereof this Undertaking shall be 
deemed to be effective upon the return of the post dated cheques submitted 
earlier under the cover letter dated June 09, 2010 (in response to the show 
cause notice dated May 10, 2010) and acceptance of the revised post 
dated cheques to be provided pursuant to this Undertaking and the 
determination by the Authority as per the mutually agreed payment plan 
reflected in Annex 1 attached hereto. The revised post dated cheques shall 
only be used for the settlement of the amounts demanded by PTA 
pertaining to the APC for the USF Contribution for the period starting 
from June 2009 to April 2010.” 

Payment Plan 
APC For USF From June 2009 To April 2010

Amount in Million To be Paid by
Rs.172.00    30, June, 2010 
Rs.165.00    30, Sep 2010 
Rs.170.00    31, Dec 2010 
Rs.180.00    31, March 2011 
Rs.135.39    30, June 2011 
Rs.152.63*    30, June 2011 
 
* Late payment charges 
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All payments are subject to any and all applicable taxes, including but not 
limited to withholding tax.” 

 
7.  FINDINGS OF THE AUTHORITY: 
 
i. Clause 8.1 of the Appendix B of the Rules and condition 3.1 of the license obliged the 
licensee to observe the provisions of the Act, the Rules and the Regulations. 
 
ii. Sub-rule 2 of rule 5 of AP Rules and sub-regulations (3) and (4) of regulation 6, and sub-
regulation (2) of regulation 10 of the AP Regulations make it obligatory on the licensee to 
deposit APC for USF contribution within ninety (90) days after the end of calendar month for 
which the payment obligation arises. 
 
iii. Section 23 (1) of the Act empower the Authority to issue show cause notice in case where 
a licensee contravenes any provision of the Act, the rules made thereunder or any term and 
condition of the license and in case it fails to satisfy the Authority or remedy the contravention, 
any of the punishments provided in sub-section (3) of section 23 of the Act may be imposed on 
it. In the instant case the licensee has contravened sub-rule (2) of rule 5 of AP Rules, sub-
regulations (3) (4) of regulation 6 and sub-regulation (2) of regulation 10 of AP Regulations by 
not making the payment within the time specified. Furthermore, it is also required vide condition 
9.3.1 of the license to comply with AP Rules and vide clause 3.1 of the license to observe the 
provisions of the Act, the Rules and the Regulations, which it contravened by not making the 
payments of APC for USF within ninety (90) days, hence, charge of contravention of the 
provision of the rules, regulations and license condition is established for which action under 
section 23 of the Act can be rightly initiated and any of the punishments mentioned in the 
aforesaid section can be imposed after recording reasons. 
 
iv. The merits of the case discussed in writ petitions No.2997, 3349, 3221, and 3211 of 2009 
are entirely different as in those cases either the international incoming traffic of the licensees 
were suspended without issuing show cause notices or threatened to suspend the said traffic on 
the issue of non-payment, but here the question is non-compliance of AP Rules/Regulations and 
terms and conditions of the license, which can be enforced under section 23 of the Act. Even in 
the judgment announced on 05-03-2010 the powers given under section 23 of the Act were 
neither discussed nor restrained the Authority from exercising these powers in case of 
contravention of the provisions of the Act, the rules framed thereunder and the condition of the 
license, hence, the aforesaid judgment cannot be interpreted in such a manner to oust the 
jurisdiction of PTA under section 23 of the Act. 
 
v. The licensee in its verbal arguments has not reiterated the legal issues it raised in its reply 
to the show cause notice or written arguments submitted in response to hearing notice as 
mentioned above, even then it is clarified that the AP rules have already been declared valid vide 
Islamabad High Court judgment dated 21-01-2009, hence, there is no legal bar in implementing 
the aforesaid rules. The writ petition No.3280 of 2009 has already been disposed of vide order 
dated 17-05-2010 on the ground that the licensee has already cleared the payments challenged in 
the aforesaid writ petition. The undertaking of PTA’s counsel is to the extent of remaining two 
installments which have already been paid and that order or statement donot relate to the subject 
case.  
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vi. Regarding the argument that continuous charging of APC is no longer justified on the 
basis that was given in the De-regulation Policy is not convincing on the reasoning that while 
implementing the aforesaid policy AP Rules and Regulations were framed which donot dictate 
for ceasing of the APC regime. 
 
ix. Since the licensee has committed in its reply, arguments and during the hearing that it 
will pay all outstanding payments relating to APC for USF and will continue to make current 
payments after May, 2010 regularly and will not default. In support of its commitment it 
submitted post dated cheques out of which Rs.172.00 million has been encashed. It also has 
given an undertaking dated 28-07-2010 ensuring its full compliance of the orders of the 
Authority and ensured that it will not default and in case of default PTA would be at liberty to 
take legal action and the licensee will not challenge the same before the court of law, hence, by 
agreeing through its conduct and actions and by submitting post dated chques of the payable 
dues shows its sincere and positive efforts to remedying the aforesaid contravention. 
 
8. ORDER: 
 
8.1. Keeping in view the aforesaid facts, the written commitment/undertaking, positive 
attitude of the licensee and assurance that it will make the current payments regularly, payment 
of first installment of Rs.172 million and on receiving the payment plan of the payable amount 
on account of APC for USF, the Authority has accepted the revised plan of payments alongwith 
post dated cheques with some change to the extent of late payment charges as mentioned below 
and hereby dispose of the subject show cause notice in the following terms: 
 
(a). The licensee is directed to submit the post dated cheques of the difference of the amounts, 
in addition to already provided cheques, on account of APC for USF charges as per the following 
schedule agreed to by the licensee and submit its aforesaid undertaking duly notarized on stamp 
within seven days of the issuance of this enforcement order:  

Amount in Million To be Paid by
Rs.165.00    30, Sep 2010 
Rs.170.00    31, Dec 2010 
Rs.180.00    31, March 2011 
Rs.135.39    30, June 2011 

The licensee is further directed to pay the late payment charges levied/accrued on the payment of 
the aforesaid principal amounts in terms of regulation 10(6) of the AP Regulations, as and when 
becomes due. However, the licensee may approach PTA for getting back such already provided 
cheques which are not in accordance with the above mentioned schedule: 
 
(b). In case of failure to submit the aforesaid post dated cheques alongwith duly notarized 
undertaking as directed in Para 8.1 (a) or non-encashment/dishonoring/bouncing of any of the 
aforesaid cheque(s), its license No.LDI-10(17)-2004 dated 26th July, 2014 shall stand 
suspended from the date of occurrence of any of the events as: (i) its failure to submit the 
aforesaid post dated cheques alongwith duly notarized undertaking, or (ii) non-
encashment/dishonouring/bouncing of each cheque alongwith non-payment of late payment 
charges thereon, without further notice, which shall be restored on receiving the said post dated 
cheques alongwith duly notarized undertaking or the defaulted amount, whichever the case may 
be. 
 
(c). Without prejudice to the aforesaid the Authority, in case of dishonouring/bouncing of any 
of the cheques provided by the licensee in compliance of this enforcement order, also reserves 
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the right to initiate proceedings under section 489 (F) of PPC and by filing suit for recovery 
under Order XXXVI of CPC or to recover the amount as arrears of land revenue under section 
30 of the Act. 
 

__________________________  ___________________________ 
(S. Nasrul Karim A. Ghaznavi)  (Dr. Khawar Siddique Khokhar) 

Member (Finance)    Member (Technical) 
 

______________________ 
(Dr. Mohammed Yaseen) 

Chairman 
 

9. This determination signed on 10th August, 2010 and comprises 13 pages. 


